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Permit No. 63131301 (NPDES No. PA0236233)
Noticed in 45 Pa.B 1272 (Saturday, March 14, 2015)

To Whom It May Concern:

On behalf of the Center for Coalfield Justice (“CCJ”), I respectfully
submit the following comment on RAM Mining, LLC’s (“Applicant”)
permit application to operate the RAM No. 1 Mine in Nottingham and
Peters Townships, Washington County (“Application”). The relevant
Pennsylvania Bulletin notice appeared as follows:

63131301 and NPDES No. PA0236233.
RAM Mining, LL.C, (250 West Main Street,
Suite 210, Lexington, KY 40507). To operate
the RAM No. 1 Mine in Nottingham and
Peters Townships, Washington County. The
operation will not discharge treated waste
water and treated mine discharge into
unnamed tributaries of Mingo Creek. The
operation has an approved non-discharge
alternative. Surface Acres Proposed 61.4,
Underground Acres Proposed 1,317.7,
Subsidence Control Plan Acres Proposed
1,317.7. Application also includes a request
for a Section 401 Water Quality Certification.
No discharges. The first downstream potable
water supply intake from the point of
discharge is Pennsylvania American Water
Company and intake: Monongahela River.
The application was considered
administratively complete on February 25,
2015. Application received: October 10, 2014.



This comment is timely filed pursuant to 25 Pa. Code § 86.32(a). On March 25, 2015 the
final public notice was published in the Washington Observer-Reporter.

The Department should deny and return the Application because it does not meet the
criteria for permit approval. 25 Pa. Code § 86.37(a)(1)-(4), (10). There are numerous
technical and procedural deficiencies; the antidegradation analysis is insufficient; there is
no consideration of the impacts from pre-mining timbering; the proposed discharge to the
abandoned Mathies Mine does not meet the requirements of 25 Pa. Code § 89.60; and the
information related to impoundments does not meet the requirements of 25 Pa. Code §
89.102. Because it is so deficient, the Department must deny the Application. In the event
that it is not denied but is revised, the scope and significance of the necessary revisions
merit a second public comment period. In the interim, the Department should issue the
necessary deficiency letters to the Applicant.

1. The Department’s approval of the Applicant’s “non-discharge alternative”
ignores the rights of the public to have a say in the process.

The Department’s preliminary review of an incomplete application should not be
used to approve a wastewater disposal plan in advance of permit issuance, especially
when the public is not given an opportunity to participate in that decision-making
process. The Legislature's commitment to public involvement in the permit issuance
process is apparent from section 4(b) of SMCRA, 52 P.S. § 1396.4(b), where public
notification, public comment and public hearing requirements are clearly laid out. The
requirement of public notice is the foundation for public involvement in the permit
issuance process. 25 Pa. Code §§ 86.31- 86.34; 25 Pa. Code § 92a.82. The filing of the
mining application is to be advertised “in a local newspaper of general circulation in the
locality of the proposed mining activities.” 25 Pa. Code § 86.31(a)). Public notice of
every complete application for an NPDES permit and every new draft permit or major
amendment to a permit must be published in the Pennsylvania Bulletin. 25 Pa. Code
§§ 92a.82(a)-(b) “Written comments or objections” on the mining application may be
submitted within 30 days after the last publication of the advertisement. 25 Pa. Code
§ 86.32(a). If one is requested, the Department must hold a conference on the mining
application within 60 days after the close of the public comment period and give notice
by placing an advertisement in a “newspaper of general circulation in the locality of the
proposed mine” at least 2 weeks in advance. 25 Pa. Code § 86.34(b). If one is requested,
the Department must hold a public hearing on the NPDES permit application and NPDES
draft permit. 25 Pa. Code § 92a.82(d). A record must be made of the conference and the
Department must make findings on the issues raised within 60 days. 25 Pa. Code
§§ 86.34(b) and (e). Within the same time period, the Department must decide whether or
not to issue the permit or to seek additional information from the Applicant. 25 Pa. Code
§ 86.34(f). All comments received during the NDPES comment period must be
addressed and documented by the Department. 25 Pa. Code § 92a.86. “To residents in the
area of the proposed mining site, the opportunity to submit objections, to expound on
them at an information conference and to have [the Department] make findings on them
is a valuable statutory prerogative.” James Hanslovan, et al. v. DER, EHB Docket No.
90-076-MR, 1992 WL 211988, *5, (Aug. 12, 1992).



The Department’s approval of the Applicant’s proposed discharge of wastewater and
sludge' into the abandoned Mathies Mine as a non-discharge alternative during its pre-
application review and without prior public notice of the complete underground mining
and NDPES permit application ignores the purpose of the public notice requirement. The
permitting procedures are in place to facilitate public involvement in decisions that affect
Pennsylvania citizens’ way of life and natural environment. The Department cannot
forego such an important, fundamental right of the public to be able to participate in
permitting decisions at a meaningful point in the review process.

There is an obvious difference between having an opportunity to submit comments to
the Department before it makes an initial decision and being limited to commenting on a
decision that has already been made. Since there is no public notice that a mining
company has initiated the pre-application review process and the Applicant did not
submit a complete application to obtain a permit to conduct its coal mining operations,
which includes disposing of wastewater, until after the Department approved its
antidegradation supplement, the public was excluded during a critical period.

The Department should reconsider its approval of the Applicant’s non-discharge
alternative, require the Applicant to submit a new antidegradation supplement, and
provide the very people who will be impacted by the proposed mining activity with a
meaningful opportunity to comment on that proposal.

2. The Application fails to satisfy the antidegradation requirements. The
Department cannot issue a permit in the absence of the requisite antidegradation
analyses and appropriate showings. This standard means more than simply using
labels of “antidegradation,” “non-discharge alternatives,” and “ABACT”.

The Application fails to meet the antidegradation requirements that apply to High
Quality Waters such as Mingo Creek and its unnamed tributaries, all of which are
designated as High Quality — Cold Water Fishes or HQ-CWF. Specifically, the
Application is inadequate because: (1) the required evaluation of non-discharge
alternatives is inadequate, (2) the ABACT evaluation is inadequate, and (3) there is no
adequate demonstration that the proposed discharge will be non-degrading.

The Clean Streams Law prohibits the discharges of industrial wastes, such a
stormwater, without an appropriate permit. 35 P.S. § 691.301. To receive a permit, an
applicant must demonstrate that the “existing instream water uses and the water quality
necessary to protect those uses must be maintained and protected.” 25 Pa. Code §§ 93 .4a,
93.4c¢. Proposed discharges to High Quality or Exceptional Value water are subject to
specific antidegradation requirements. 25 Pa. Code § 93.4c. The Applicant failed to
demonstrate compliance with the Commonwealth’s antidegradation policy and
implementation requirements; if the Department were to issue a permit based on the
current antidegradation analysis, it would itself be violating the law. Blue Mountain
Preservation Association, Inc. v. DEP, EHB Docket No. 2005-077-K, 2006 WL 2679895
(Sep. 7, 20006).

' See Module 30 of Application.



a. The Applicant failed to adequately evaluate non-discharge
alternatives.

The Applicant’s evaluation of non-discharge alternatives is unlawfully inadequate.
First, for those non-discharge alternatives that the Applicant chose not to use, too little
information is given about why that alternative was not used. Section 93.4c(b)(1)(1)(A)
(emphasis added below) requires that:

A person proposing a new, additional or increased
discharge to High Quality of Exceptional Value Waters
shall evaluate nondischarge alternatives to the proposed
discharge and use an alternative that is environmentally
sound and cost-effective when compared with the cost of
the proposed discharge. If a nondischarge alternative is
not environmentally sound and cost effective, a new,
additional or increased discharge shall use the best
available combination of cost-effective treatment, land
disposal, pollution preventing and wastewater reuse
technologies.

Therefore, an applicant must first evaluate every non-discharge alternative to determine
whether or not it is environmentally sound or cost effective before an applicant decides
whether to utilize any of them. There must be an affirmative demonstration with respect
to environmental soundness. With respect to cost-effectiveness, in its guidance on
antidegradation, the Department offers a 2-step process for evaluating cost-effectiveness
that comprises and affordability analysis and a direct cost comparison of alternatives.
Water quality Antidegradation Implementation Guidance, Doc. No. 319-0300-002, 52-56
(Nov. 29, 2003) (““Antidegradation Guidance™).

With respect to Alternative Project Siting, the following are required: site-specific
information, a 2-step cost-effectiveness evaluation, and answers to questions that would
satisfy Section 93.4¢(b)(1)(1)(A) and that are posed by the Antidegradation Guidance. 48-
49. In the Antidegradation Guidance, the Department actually provides specific questions
that the Applicant must answer: (1) What are the requirements for locating this
projects/activity? Infrastructure/ Utilities / Transportation /Raw Materials/Work Force /
Other; (2) Is this watershed or specific stream segment the only location that offers these
requirements?; (3) Were other sites considered? /d. Here, the Applicant merely says that
coal resources and opportunities for leaseholds and properties are limited. Limited site-
specific information is provided, there is no attempt to perform the 2-step cost
effectiveness evaluation; and there are no meaningful answers to the Department’s
specific project siting questions. In evaluating alternative site locations, the Applicant
repeatedly points to zoning restrictions as a reason for rejecting each alternative. This is
not persuasive especially since the Applicant was required to apply for and receive
conditional use approval from the Township for the currently proposed site location.

With respect to alternative discharge locations or discharging to another watershed,
which are considered to be environmentally sound, Antidegradation Guidance at 48, the



Applicant summarily states that the non-HQ watersheds that surround Mingo Creek
watershed are too far away to pump the site discharges in an economic manner. However,
again the Applicant does not perform the 2-step cost-effectiveness evaluation. The
Antidegradation Guidance provides specific considerations for alternative discharge
locations that include stream flow augmentation, sewage facility proximity, and
assimilative capacity of the non-HQ streams. Antidegradation Guidance at 50-51. The
Applicant provides no information on cost effectiveness, such as how expensive and
environmentally risky the pumping would be versus, say, hauling the effluent. The
Applicant simply states:

In conclusion, from an environmental impact basis, to
disturb all the areas within 100 feet of the high quality
stream, install stream crossings, and impact wetlands would
create more potential to affect the environment than to
discharge a nondegrading discharge on a very limited basis
to the receiving stream.

The Applicant does not explain why it would be necessary to locate the pipeline within
100 feet of the portion of Mingo Creek that is designated as HQ. Additionally, the
Applicant is still proposing to construct a new, more convenient stream crossing to access
the mining site, despite the fact that one already exists. Finally, as explained below, there
is no support for the Applicant’s conclusion that the discharge will be non-degrading.

With respect to recycling/reuse of water on site, in its supposed evaluation on Page 9,
the Applicant states that there will be reuse for dust suppression underground and on the
surface for roads and stockpiles. However, the Applicant has not made any attempt to
provide an evaluation of environmental soundness and cost-effectiveness.

With respect to constructed treatment wetlands, the Applicant does not even attempt
to provide an evaluation of cost-effectiveness. The Department encourages wetland
construction because they utilize passive technology and are relatively easy to operate.
Antidegradation Guidance at 52. However, the Applicant merely states that there is no
proposal to construct wetlands “[d]ue to the fact that any supply waters will be eliminated
upon reclamation of the site, [...].” There is no explanation as to why no supply waters
will be left or whether it is necessary that they all be eliminated. Without such
explanation, it is impossible to know whether wetland construction would be feasible.
Wetlands are already considered an environmentally sound alternative. Id. at 48. Whether
they are cost-effective or not depends on the 2-step affordability and direct cost
comparison process that constitutes cost-effectiveness. /d. at 52-55.

With respect to holding facilities and wastewater hauling, the Applicant provides no
evaluation of cost-effectiveness. This is especially concerning since the Applicant
proposes to use impoundments as a non-discharge alternative. The Department’s
Antidegradation Guidance makes clear that “[p]lanning for effective financial
management and operation are necessary to ensure the environmental soundness of this
alternative.” at 51. The Applicant gives no reason for not proposing hauling of
wastewater. The entire idea behind the antidegradation scheme is to avoid a discharge all



together by exploring environmentally sound and cost-effective non-discharge
alternatives. The fact that the Applicant prefers to dispose of wastewater in the nearby
abandoned Mathies Mine does not preclude the Applicant from obtaining cost estimates
for hauling that would go toward determining whether hauling would be cost-effective.
Furthermore, the Applicant does not even identify the off-site facility that will be used
during site start-up until the underground connection is made to the abandoned Mathies
Mine. Without this information, neither the public nor the Department can evaluate the
environmental soundness of the Applicant’s proposal.

With respect to the specific pollution prevention process, the Applicant provides no
evaluation of cost-effectiveness. Pollution prevention and process changes are already
considered to be environmentally sound. Antidegradation Guidance at 48. In terms of
cost-effectiveness, the Applicant merely says that no such process is proposed without
explaining why not. Applicants who propose to mine in a special protection watershed
must at least evaluate the non-discharge alternatives; they have the burden to prove that
they are either environmentally unsound or not cost-effective. 25 Pa. Code
§ 93.4¢(b)(1)(1)(A). Refusing to propose an alternative at all without any antidegradation
analysis ignores the law entirely.

With respect to infiltration galleries or land application, the Applicant has stated
inaccurately in Section 1, Subsection D that a “[n]on-discharge alternative will be used to
address the entire discharge. No point source discharge is proposed.” If this were true,
the applicant would not need to evaluate an ABACT-based non-degrading discharge. In
fact, the Applicant has stated that non-discharge alternatives will not eliminate all
discharges, through an unlawfully flawed analysis, and has proposed to discharge from
the emergency spillways during severe rain events.

Before moving further into the antidegradation evaluation to consider the application
of ABACT for a non-degrading discharge, 25 Pa. Code § 93.4¢(b)(1)(1)(A)&(B), there
has to be a real and lawful evaluation of whether non-discharge alternatives would be
cost-effective and environmentally sound when compared to discharge alternatives.
Without a non-discharge alternative baseline, no comparison is possible and it can never
be known whether a discharge could truly be avoided in this case, which is the preference
under the law. 25 Pa. Code § 93.4c(b)(1)(1)(A). See also Blue Mountain Preservations
Association, Inc. v. DEP, EHB Docket No. 2005-077-K, 2006 WL 2679895 (Sep. 7,
2006); Zlomsowitch v. DEP, EHB Docket No. 2002-131-C, 2004 WL 2751154 (Nov. 15,
2004).

b. The information provided about how the proposed discharge will use
ABACT is not sufficient.

When an applicant demonstrates that none of the non-discharge alternatives are
environmentally sound and cost-effective, or that some are but not enough to eliminate
the discharge entirely, then the applicant must demonstrate that the proposed discharge
“shall use the best available combination of cost-effective treatment, land disposal,
pollution prevention and wastewater reuse technologies” otherwise known as ABACT.
25 Pa. Code § 93.4c(b)(1)(i)(A). The proposed discharge must meet the ABACT standard



unless water quality-based effluent limits are more stringent, in which case the discharge
must meet more stringent effluent limits. Antidegradation Guidance at 68. Finally, the
Applicant must demonstrate that the proposed discharge will be non-degrading. 25 Pa.
Code § 93.4¢c(b)(1)(1)(B); Antidegradation Guidance at Chapter 8.

First, the only way to know whether the non-discharge alternatives are
environmentally sound and cost-effective when compared against the discharge
alternatives is to know the environmental soundness and cost-effectiveness of the
discharge alternatives. Much like the Application’s portion on non-discharge alternatives,
its discussion of ABACT lacks any material information on cost-effectiveness and
environmental soundness as applied to the site at issue.

Second, the ABACT analysis in the Anti-Degradation Supplement is limited to
sediment issues. While sediment is a significant pollutant that is also regulated by 25 Pa.
Code Ch. 102, the ABACT analysis in the anti-degradation context cannot be limited to
sediment but must also consider other parameters. By way of example, there is no
evaluation of the thermal impact of the discharge to the receiving streams. The lack of
any evaluation of thermal impacts is the kind of omission that has already been held to be
unlawful by the Environmental Hearing Board. See Blue Mountain Preservation
Association at 19.

Third, after comparing the ABACT standard to water quality-based effluent limits,
the Applicant must meet the more stringent of the two. There is nothing in the
Application that provides such a comparison.

Fourth, the Applicant must demonstrate that the selected combination of control
technologies is the best available combination and will ensure that the existing water
quality will be maintained and protected. In order to show that the Applicant will be
subjecting the proposed discharged to the best available combination of control
technologies, the Applicant must undertake an analysis of the alternatives available. 25
Pa. Code § 94.4c(b)(1)(1)(A). Section 93.4c(b)(1)(1)(B) places a condition on the
discharger’s use of control methods: before a point source discharge to a special
protection watershed can be permitted, the proposed discharger must demonstrate that its
selected combination of control methods will maintain and protect the existing quality of
the receiving water. The Applicant and the Department cannot shortcut the procedures set
forth in the antidegradation regulations by calling an alternative that will in fact result in
a discharge a “non-discharge alternative.”

The Applicant must demonstrate to the Department that the proposed technology is
the best available combination. The antidegradation regulations provide as a next step, “if
nondischarge alternative is not environmentally sound and cost effective, a new,
additional or increased discharge shall use the best available combination of cost-
effective treatment, land disposal, pollution prevention and wastewater reuse
technologies.” 25 Pa. Code § 93.4¢(b)(1)(i)(A). (emphasis added). It is not sufficient that
some or all of the aforementioned techniques happen to be employed; instead the best
available combination of them must be employed to ensure against degradation of the
receiving water.



It is clear that the antidegradation regulations are meant to be comprehensive. This is
obvious from the language of Section 93.4¢(b)(1)(1)(B) requiring a permit applicant to
“demonstrate that the discharge will maintain and protect the existing quality of receiving
surface waters.” Examining all possible impacts on the receiving water from the
discharge is the only way to make such demonstration. Such a holistic approach is
essential for ABACT. It is impossible to know whether a combination is the “best
available” without knowing what pollutants must be addressed so that the combination
will in fact “maintain and protect” the water quality. 25 Pa. Code § 93.4c(b)(1)(i)(B). The
Department highlights this need to be comprehensive in the Antidegradation Guidance
when it says that ABACT “is specific to the discharge type and wastewater
characteristics” and “should account for pertinent pollutants and water quality parameters
associated with the discharge under consideration.” Antidegradation Guidance at 69. The
utility of ABACT is that it forces the Applicant to look at all the available options and
chose the best combination for the proposed discharge and receiving stream.

* * *

The Applicant and the Department must analyze not just the impacts of anticipated
discharges, but all of the impacts the project might have on a special protection water, to
ensure that the quality is maintained and protected and the uses are not impaired. Despite
the clear language of Section 93.4¢(b)(1)(i) and the Department’s own language in its
Antidegradation Guidance, there is no evidence that the required, detailed ABACT was
ever conducted by the Applicant. Additionally, the Applicant has not demonstrated that
the selected control methods will maintain and protect the existing quality of the
receiving water.

¢. There is inadequate demonstration that the proposed discharge will
be non-degrading.

Any proposed discharge that utilizes ABACT must still be non-degrading. The
Applicant and the Department, focusing only on sediment, claim that despite the
possibility that the emergency spillway may be overcome by a sufficiently heavy rain
event, the discharge would be non-degrading because that heavy rain even on its own
would have compromised in-stream water quality. On Page 19 of the Antidegradation
Supplement the Applicant states: “With the proposed site features containing up to a 25-
year storm event, in the case where this event was exceeded, would mean that the streams
will have already received much precipitation and the amount of suspended solids
reaching the stream will have substantially increased.” This is not an adequate
demonstration of a non-degrading discharge because it only accounts for sediment and, as
to sediment, it does not meet the standards of an adequate non-degrading discharge
evaluation.

First, the antidegradation requirements from Chapter 93 are distinct from the erosion
and sedimentation requirement for special protection watersheds outlined in Chapter 102.
While Chapter 102 outlines the standards for sediment, antidegradation has a broader
scope and must account for other pollutants. In this case, the Applicant has failed to
demonstrate that the discharge caused by emergency spillway failure would not degrade



the stream quality or impair the stream use in terms of temperature. Also, commercial
flocculants will be added to the stormwater that may end up running over the emergency
spillways during certain rain events. Absolutely no analysis has been performed as to
whether pollutants contained in those materials will degrade the existing quality of the
receiving stream.

Second, the evaluation of whether the proposed discharge will be non-degrading is
summary and inadequate. Chapter 8 of the Antidegradation Guidance provides a detailed
two-step process that must be utilized by applicants when evaluating discharge and
degradation. There is no evidence of any such analysis in the Application. Just to give
one of many possible examples of omission, the Department requires the use of long-term
data to know whether the discharge will affect water quality. Antidegradation Guidance
at 61 (“The natural quality of surface waters is constantly changing and the use of long
term-data assures that these variations are accounted for in the antidegradation permit
review process.”). In this case, the Applicant has not even attempted to provide any data
regarding the quality of the receiving stream. Instead, the Applicant incorrectly states:
“no discharges are proposed from this permit.” The Department’s guidance manual
recommends twenty-four samples taken over a twelve-month period, or less frequent
samples taken over the course of multiple years. Id. In Zlomsowitch, the Environmental
Hearing Board described a proper demonstration as including “water quality monitoring
data and scientific analysis of the effects on the stream from the addition of identified and
qualified pollutants in a permitted discharge.” Zlomoswitch v. DEP, EHB Docket. No.
2002-131-C, 2003 WL 22321707 (Nov. 15, 2004). No such demonstration exists in this
case. The Board made clear in Zlomsowitch, when “there was also no substantial
evidence presented...that the Permittee demonstrated, and DEP found, that the selected
control methods will maintain and protect the existing quality of the receiving water,”
DEP failed to comply with this regulatory requirement and thus acted contrary to law and
the resulting permit was unlawful. /d. Like Zlomsowitch, the demonstration by the
Applicant is insufficient to allow the Department to conclude that the existing quality of
Mingo Creek and its unnamed tributaries will be maintained and protected.

Third, the Applicant’s and the Department’s logic is flawed. The Applicant and the
Department have assumed that all stormwater that overflows from the ponds will reach
the emergency spillways. However, there is no affirmative demonstration that in the
event of a severe storm event, the pond walls themselves will not erode causing
stormwater to discharge to the receiving waters directly and not through the emergency
spillway.

Fourth, it appears that neither the Applicant nor the Department has interpreted “non-
degrading discharge” correctly. The antidegradation scheme requires the maintenance of
existing High Quality water unless an applicant is prepared to demonstrate a social and
economic justification for degradation below that quality, which this Applicant has not
provided. 25 Pa. Code § 93.4c. The Applicant claims that because its discharge of
stormwater runoff will be joined by nonpoint source discharges themselves laden with
sediment, then in-stream water quality will not be degraded. This is flawed reasoning.
The question is whether the point source discharge itself will be degrading, not whether
the point source discharge will degrade water quality as much as other discharges. No



evaluation has been performed to answer that question. Also, applicants have a distinct
obligation to employ nonpoint source control in the antidegradation scheme, so it cannot
be correct that the existence of a degrading nonpoint source discharge can cancel out the
degrading nature of a point source discharge. Allowing the Applicant to bootstrap a
degrading discharge to the poor quality of another discharge would amount to authorizing
the re-designation of the water body to that poor quality in circumvention of the
Commonwealth’s antidegradation policy.

Fifth and finally, the Applicant fails to provide any description of the baseline water
quality. One of the main purposes of antidegradation is to maintain existing quality and
uses. In this case, the receiving stream is High Quality, which means that the quality of
the water exceeds that which is necessary to sustain its uses. It is that better-than-
necessary level of quality that the antidegradation scheme protects in the case of a Special
Protection Water. The only way to know if a discharge will degrade that level of quality
is to know what that level of quality is. Without that information, the Applicant cannot
evaluate the level of degradation that its discharge will cause. If the law prohibited
raising the temperature of a body of water, the only way to know whether the addition of
material to that body of water would raise the temperature is to know the temperature is
in the first place and then to evaluate the impact on temperature of adding the material. In
this case, the Applicant is essentially saying that the addition of material will not raise the
temperature of the water without ever stating what the baseline the temperature is.

The Commonwealth’s antidegradation policy requires that existing uses and quality
be maintained and protected. The Applicant has done nothing to demonstrate that its
activities will protect Mingo Creek’s uses. Nor has it demonstrated that its activities will
not degrade the existing quality, which is High Quality. Because issuing a permit based
on this inadequate Anti-Degradation Supplement would be unlawful, see Blue Mountain,
the Department must deny the permit and return the Application.

* * *

The Antidegradation supplement must be entirely revised or the Application should
be denied. Due to the scope and significance of the necessary revisions, the Department
should open the revised application to a new public comment period should the Applicant
decide to make the necessary revisions.

3. The Department has incorrectly applied the antidegradation regulations by
labeling a point source discharge as a non-discharge alternative. The Applicant’s
facilities as currently designed to not constitute a “non-discharge alternative” for
the purposes of 25 Pa. Code § 93.4c(b)(1)(i).

The Pennsylvania Bulletin notice indicates that the Applicant has an “approved non-
discharge alternative.” In fact, the proposed mine site has at least one point source
discharge from the stormwater control facilities. During severe storm events, the
stormwater control facilities will release pollutant-laden water into an Unnamed
Tributary to Mingo Creek, which has a designated aquatic life use of High Quality, Cold

10



Water Fishes (HQ-CWF).” See 25 Pa. Code § 93.9z (Drainage List V). Additionally, the
proposed discharge into the abandoned Mathies Mine is not an environmentally sound
non-discharge alternative.

a. There is no exception for severe rain events.

The Department has committed the same error as in Crum Creek Neighbors,
Zlomsowitch, and Blue Mountain Preservation Association, Inc. of focusing on the non-
discharge alternative step at the exclusion of the remaining two steps of the
antidegradation process. The Applicant has not satisfied the antidegradation requirements
simply because the applicant has proposed to implement several Best Management
Practices (“BMPs”) that are qualified as “non-discharge alternatives,” including basins
that are designed to provide enough capacity to infiltrate up to a 10-year, 24-hour storm
event. Best Management Practices are discharge limitations for the purpose of
compliance with water quality standards. 40 C.F.R. 122.44(k).

The Environmental Hearing Board has already rejected this approach. Over a decade
ago, the Environmental Hearing Board made clear that in order to qualify as a “non-
discharge alternative” under 25 Pa. Code § 93.4¢(b)(1)(i), engineering controls must
prevent any discharge to special protection waters under any and all circumstances,
including extraordinary, catastrophic storm events. Zlomsowitch v. DEP, EHB Docket.
No. 2002-131-C, 2003 WL 22321707 (Nov. 15, 2004). In Zlomsowitch, the applicant for
a noncoal surface mining permit proposed erosion and sedimentation controls of
sufficient size to contain a 10-year/24-hour storm event. The Department and the
applicant argued that this approac